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StephenD. Anderson
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DirectDial: 617-621-6510
DirectFax: 617-621-6610

February21, 2008

BY FEDERAL EXPRESS(AM DELIVERY) BY FEDERAL EXPRESS
JohnMurray DianeL. McGlynn,Esq.
TemporaryTownManager McGlynn & McGlynn
TownofActon 4 NormanStreet
472 Main Street Salem,MA 01970
Acton, MA 01720

RE: ActonlSewerFaulkner— 4 High StreetProject

DearJohnandDiane:

I haveenclosedfor Johntwo originalsofthesewerprivilegefeeAgreement.The
exhibitsareasfollows:

• Exhibit A — Thelist ofthemostrecentplansfor theproposed20 condominiumunit
project;

• Exhibit B — TheTown’sSewerBylaw;

• Exhibit C — The Town’sSewerUseRegulations;

• Exhibit D — TheTown’s SewerPrivilegeFeeSchedule;and

• Exhibit E — Local Initiative ProgramAffordableHousingDeedRider in theform
prescribedby theMassachusettsDepartmentofHousingand CommunityDevelopment.

Mr. FentonandMr. Jeansonneedto cometo TownHall to signtheAgreementbeforea
notary. Assumingtheydo sobeforeMondayevening,theAgreementwill be readyfor execution
by theBoardof Selectmenthatnight.
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JohnMurrayandDianeL. McGlynn
February21, 2008
Page2

A copyofthe enclosedAgreementandExhibits is enclosedfor Diane.

Sincerely,

StephenD. Anderson

SDA:lb
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AGREEMENT

THIS AGREEMENTis madethis 25thdayofFebruary,2008,by, betWeenandamong
thefollowing parties:

TheTownofActon, amunicipalcorporation,havingits principal officeat
TownHall, 472 Main Street,Acton MA 01720(the“Town”), actingby
andthroughtheActonBoardof Selectmenfor itselfandastheSewer
CommissionersoftheTown(the“Board”);

FaulknerMill Realty,LLC, aMassachusettslimited liability companywith
aprincipalplaceof businessat25 WestfordLane,Acton, MA 01720,by
its duly authorizedmanager,on behalfof itselfandits successorsand
assigns(the“Owner”);

WHEREASthe Ownerintendsto build adevelopmentofcondominium20 units
substantiallyin accordancewith theplanslistedon Exhibit A hereto(the“Project”) on the
propertylocatedat 4 High Streetin Acton, identifiedasLot 64 onAssessor’sMap H2A, and
describedin thedeedrecordedin theMiddlesexSouthDistrict RegistryofDeedsatBook 42341,
Page484 (the“ProjectSite”).

WHEREAStheTownhascompletedconstructionoftheFortPondBrook Sewage
TreatmentPlantandits associatedpublic sewerlinesandfacilities (the“Town Sewer”).

WHEREAStheOwnerproposesto connecttheProjectto theTownSewerbymeansof
aneasementacrosspropertyidentifiedasLot 57 onAssessor’sMap H2A.

WHEREAStheTownandtheBoardhaverespectivelyadopteda sewerBylaw andSewer
UseRegulationsapplicableto sewerconnectionsandsewerusein theTownof Acton, copiesof
which areattachedasExhibits B (the“Bylaw”) andC (the“Regulations”).

WHEREAStheBoardis authorizedby SectionD.10.2oftheBylaw to assesssewer
bettermentsin accordancewith theUniform Unit Method.

WHEREAStheBoardis authorizedby SectionD.10.5oftheBylaw to “establish
reasonablefeespursuantto G.L. c. 83, § 17, to covercostsofconstructionofcommonsewers
and otherfacilitiesrequiredto servelandnot previouslyservedby thesewersystemandnot
previouslyassessedto the ownerofsuchland.”

WHEREAStheBoardhasadopteda SewerPrivilegeFeeSchedule,atruecopyofwhich
is attachedasExhibit D (the“SewerPrivilegeFeeSchedule”).

WHEREAS,pursuantto theBylaw andtheRegulations,theBoardhasassessedactual
sewerbettermentsfor landbenefitedby theTown Sewer..
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WHEREASany final approvalof theProjectwould occurafteractualsewerbetterments
havebeenissued.

WHEREASthe Ownerseeksacommitmentfrom theBoardto allow connectionof the
Projectto theTownSewer.

WHEREAStheBoardis willing to providethatcommitmentin returnfor the
commitmentsby-theOwnerassetforth herein

NOW THEREFORE,for onedollar andotheradequateconsiderationthereceiptand
sufficiencyofwhichareherebyacknowledged,theTown, theBoard,andthe Owneragreeas
follows:

1. Permitsand Approvals, Compliance with Laws

TheOwnershallapplyfor all necessarygovernmentallicenses,permits,approvalsor
otherreliefrequiredfor theProjectandtheconnectionof theProjectto theTownSewer
(“GovernmentalApprovals”). TheOwnershallpayfor all costsandexpensesincurredin
connectionwith applyingfor, obtainingandmaintainingall necessaryGovernmentApprovalsfor
theProjectandtheconnectionoftheProjectto theTown Sewer.

TheOwnershalldesign,construct,operate,maintain,repair,upgradeandreplacethe
sewersystemon theProjectSiteandits connectionto theTown Sewerin conformitywith and
subjectto all applicablestatutes,laws,rules,regulations,guidelinesandpermitsnow in forceor
hereafterin effect including,without limitation, thefollowing: theBylaw, theRegulations,any
andall applicableRulesandRegulationsoftheUnitedStatesEnvironmentalProtectionAgency
(“EPA”), theMassachusettsDepartmentofEnvironmentalProtection(“DEP”), the
MassachusettsDepartmentofPublicHealth(“MDPH”), andany othergovernmentalagencyor
authorityhavingcompetentjurisdiction, asamendedfrom timeto time.

2. Construction of the SewerConnectionfor theProlect

Uponreceiptofall necessaryGovernmentApprovalstheProjectandtheconnectionof
theProjectto theTownSewer,theOwnershallconstructtheProjectandtheconnectionofthe
Projectto theTownSewerin accordancewith theGovernmentApprovals. TheOwnershall pay
for all costsandexpensesoftheconstructionoftheProjectandthe connectionoftheProjectto
theTownSewerin accordancewith theTown’s specifications.Without limiting the generality
oftheforegoing,the Ownershallundertakethefollowing actionswithin thefollowing time
frames:

• Prior to the issuanceof asewerconnectionpermit for theProjectto theTown
Sewer,the Ownershalloffer for saleto theTownofActon or its nominee(to be
designatedpursuantto avoteof theBoardofSelectmen)one2-bedroomunit in
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theProjectat apriceaffordableto personsorhouseholdswhoseaggregatefamily
incomedoesnot exceed80%ofthemediangrossincomefor thearea(“AMI”), as
establishedby theUnitedStatesDepartmentofHousingandUrbanDevelopment.
The unit so offeredshallbe oneofthefirst five unitscompletedin theProject.
Unlessextendedby agreementof theparties,theTownofActon or its nominee
shallhaveninety(90)daysfrom receiptoftheoffer to accepttheoffer, entera
purchaseandsaleagreement,andcloseon thepurchaseoftheunit. TheTown
mayimposeorcauseto beimposedanaffordablehousingrestrictionon theunit
sopurchasedormayreselltheunit atmarketvalueand, subjectto appropriation,
mayusetheproceedsof thesalefor affordablehousingorotherpurposesin the
Town.

• In theeventtheTownor its designeedoesnotpurchasetheunit undertheprior
subparagraph,thenprior to first issuanceofan occupancypermit for anyunit in
theProject,theOwnershallcauseone2-bedroomunit in theProject(which shall
alsobe one ofthefirst five units completedin theProject)to be restrictedin
perpetuityfor occupancyby personsorhouseholdswhoseaggregatefamily
incomedoesnot exceed80%ofthemediangrossincomefor thearea(“AMI”), as
establishedby theUnitedStatesDepartmentofHousingandUrbanDevelopment,
consistentwith thetermsandpoliciesoftheDepartmentofHousingand
CommunityDevelopment’sLocal Initiative Program,suchthat this unit shall be
eligible for qualificationin and a newadditionto the Town’s SubsidizedHousing
InventoryunderGeneralLawsChapter40B.

• Providedthat theOwnercomplieswith theprovisionsoftheforegoingtwo
bulletedsubparagraphsregardingofferingtheunit to theTownofActon or its
nomineeandrestrictingtheunitwith a deedrider asaforesaid,theOwneris not
requiredto closethesaleoftheaffordableunit beforethe sewerconnectionpermit
is issued.

• The Ownershallcooperatewith theTown and shalltakeall actionsandexecute
all instrumentsreasonablyrequiredto renderthis unit asrestrictedeligible for
qualificationasanew additionto theTown’s SubsidizedHousingInventoryunder
GeneralLawsChapter40B.

• Undertheabovebulletedsubparagraphs,theaffordablehousingrestrictionshall
be in the form of aduly executedandrecorded“Local Initiative Program
AffordableHousingDeedRider” substantiallyin the form prescribedbythe
MassachusettsDepartmentof HousingandCommunityDevelopment(“DHCD”)
attachedheretoasExhibit E, orsuchotherform ofRegulatoryAgreementand
DeclarationofRestrictiveCovenantsasis acceptablein form andsubstanceto the
CommonwealthofMassachusettsactingby andthroughDHCD andto theTown
ofActon actingby andthroughtheBoardof Selectmen.
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• To ensurethat suchaffordablehousingrestrictionshallsurviveforeclosureof any
mortgageon theProjectSite,prior to thefirst issuanceof an occupancypermitfor
anyunit in theProject,theOwnershallcauseeveryholderofamortgageor
securityinterestin theProjectSitethatwould or mightotherwisehaverecord
priority overanysuchaffordablehousingrestrictionto executeanddeliverto the
TownarecordableSubordination,Non-DisturbanceandAttornmentAgreement
in aform acceptableto Town Counselrecognizingandagreeingthatthe
affordablehousingrestrictionshallsurviveanyforeclosureofthemortgageor
securityinterestin theProjectSiteor the affordableunit substantiallyasset forth
in Section7 ofthe“Local Initiative ProgramAffordableHousingDeedRider”
attachedheretoasExhibit B.

• Prior to submissionofabuildingpermit application,submitarchitecturalplans
andelevationsfor the Projectto theActonHistoricDistrict Commission
(“AHDC”) in conformancewith its rulesandregulations,attendoneormore
designreviewsessionsasreasonablyrequestedby theAHDC, andattemptin
goodfaithto adhereto thereasonablerecommendationsoftheAHDC unless
thoserecommendationswould rendertheProjectuneconomic.

• Prior to thefirst issuanceofan occupancypermit for anyunit in theProject,build
a sidewalkalongtheProject’sHigh Streetfrontagein conformancewith theplans
preparedby Stamski& McNary,datedAugust4, 2005,entitledSidewalkPlanand
SitePlanSpecialPermitPlan(5 of5) andwith theSpecialPermit/SitePlan
SpecialPermit#09/24/04-399.

3. Paymentof SewerPrivilege Fee

SectionD.10.2.b.2oftheBylaw providesin relevantpart that:

The SewerCommissionersshallestablishsewerassessmentunits,asfollows:

(i) Theowneroflandusedfor asinglefamily residenceshallbe
assessedon thebasisofonesewerunit. Theownerofundeveloped
landzonedfor singlefamily residentialuseshallbeassessedon the
basisofthemaximumnumberofsinglefamily residenceswhich
maybeconstructedon suchlandasofright underthezoning
requirementsthenin effect,without approvalof thefurther
subdivisionofsuchlandundertheSubdivisionControlLaw.

(ii) Theowneroflandusedfor multi-familyresidentialuse,shallbe
assessedonthebasisof .67 times thenumberofdwellingunits
presentlyexistingonsuchland,providedeachunit hasfewerthan
threebedroomsasdefinedby Title V. Vacantlandzonedfor
multi-family useshallbeassessedon thebasisof.67 times the
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maximumnumberofunits whichcanbeconstructedasofright
underthezoningthenin effect,without approvaloffurther
subdivisionofsuchlandundertheSubdivisionControlLaw.
Multi-family unitswith threeormorebedroomsshallbeassessed
-onthebasisofonesewerunit perdwelling unit. Bachownerof a
condominiumorcooperativedwelling unit in amulti-family
residentialbuilding shallbeassessedonly for hisorherdwelling
unit.

TheOwneragreesthat theProjectSiteshallbeassessedaSewerPrivilegeFeein
accordancewith the SewerPrivilegeFeeSchedule.In thatassessment,theProjectSiteshallbe
assignedthirteenpointfour (13.4)SewerBettermentUnits (“SBU”), which shallbemultiplied
by $12,311.52(thestandarddollaramountperSBU establishedby theBoardwhentheTown
issuedfinal sewerbettermentassessmentsfor propertieswithin thesewerbettermentdistrict
eligible to connectto theTownSewer(the“per SBU charge”))to establishtheSewerPrivilege
Fee. Addedto this numbershallbetheusualsewerconnectionfeefor eachnewconnectionto
the sewerresultingin a“Total SewerPrivilegeFee”(equalingtheSewerPrivilegeFeeplusthe
addedamount).Thereshallbe no reduction,deductionor set-offfrom theTotal SewerPrivilege
Feefor anycostsincurredbythe Ownerorfor anyaffordableunitswithin theProject.

TheOwnershallbejointly andseverallyresponsibleto timelypayto theTown theTotal
SewerPrivilegeFee. TheOwneragreesthatit shallnot seekanabatementoftheTotal Sewer
PrivilegeFeeso assessed.

Pursuantto ChapterD10-5boftheTownofActonBylaws, theOwnershallpaytheTotal
SewerPrivilegeFeein full prior to the issuanceby theTownof thesewerconnectionpermit or
anybuildingpermitfor theProject.

4. SewerUseCharges

TheOwneragreesthatit shall incorporatein theMasterDeedfortheProject’s
condominiumdocumentsabindingobligationfor theunit ownersto timelypayanyandall sewer
usechargesandothercostsand assessmentswith respectto theTown’s sewersin accordance
with theGeneralLawsandtheBylaw andRegulations,andthat all suchchargesandothercosts
andassessmentsshallhavepriority overotherliensto thesameextentasamunicipal lien for
local realestatetaxes.

5. Future Betterments

TheOwneragreesthat theyshallincorporatein theMasterDeedfor theProject’s
condominiumdocumentsabinding obligationfor theunit ownersto timelypay(a) anadjusted
SewerPrivilegeFeein theeventtheTownre-determinesandincreasestheperSBUcharge
pursuantto G.L. c. 83, § 1 5A, and (b) theProjectSite’s allocatedshareofany futuresewer
bettermentsassessedby theTowngenerallywith respectto propertywithin thebetteredsewer
{A0052372.4)
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district fronting onMain Street,in accordancewith theGeneralLawsandtheBylaw and
Regulations,asif theProjectSiteand eachunit in theProjecthadactualfrontageonMain Street
within thebetteredsewerdistrict, andthatall suchbettermentsandothercostsandassessments
shallhavepriority overotherliens to thesameextentasamunicipal lien for local realestate
taxes.

6. Obligations Run With the Land

Becausethis Agreementmakesmunicipalseweravailableto theProjectSite for the
ProjectandtherebyincreasesthevalueoftheProjectSiteandtheProject,theOwnerandthe
Townagreethat all futurebetterments,charges,costsandassessmentspursuantto this
Agreementshallbeassessedandcollectedpursuantto theGeneralLaws applicableto sewer
betterments,charges,costsandassessmentsandshallhavepriority overotherlienson theProject
Siteto thesameextentasamunicipal lien for local realestatetaxes. To thatend,theOwnerand
theTownagreeasfollows:

• Pursuantto MassachusettsGeneralLaw Chapter80, Section4, Chapter83, Sections14
and15, Chapter340 oftheActs of2000,andtheTownof Acton SewerAssessmentBy-
law (ChapterD, Section10 oftheTown ofActonBylaws, the“Bylaw”) andregulations
promulgatedpursuantthereto,andall actsin additiontheretoandin amendmentthereof
andeveryotherpowerandauthoritythemtheretoenabling,theActonBoardof Selectmen
actingastheBoardofSewerCommissionersmayin its discretiontakeall actionsand
recordall instrumentsthatmaybenecessaryto incorporatetheProjectSite into the
Town’s MiddleFortPondBrook SewerBettermentArea.

• TheTownmayrecordthis Agreementin thechainoftitle for theProjectSite. In so
doing, theTownneednot recordtheExhibits to this Agreementfor saidrecordingto be
valid noticeofthisAgreementandits Exhibits. In theeventtheRegistryand/or
Registrationoffice requireschangesto theform ofthis Agreementto renderit recordable,
theOwnershallcooperatewith theTownandshall forthwith takeall actionsreasonably
requiredby theTown to renderthisAgreementornoticehereofrecordable.

• TheOwnershall incorporatereferenceto this Agreementandits Exhibits in theMaster
Deedfor theProject’scondominiumdocuments.

• All obligationsoftheOwnersetforth in thisAgreementshall runwith the landthat is the
ProjectSiteandbebindingupontheOwnerandits respectivesuccessorsandassigns.

• Prior to theconnectionoftheProjectto theTown Sewer,theOwnershalluseits best
efforts to causeeveryholderof amortgageor securityinterestin theProjectSitethat
would or mightotherwisehaverecordpriority overtheTownofActon’s rightsunderthis
Agreementto executeanddeliverto theTownarecordableSubordination,Non-
DisturbanceandAttommentAgreement(“SNDA”) in aform acceptableto Town
CounselrecognizingandagreeingthattheTownofActon’ srightsunderthis Agreement
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shall surviveanyforeclosureofthemortgageor securityinterestandshallhavepriority
overall suchmortgagesandsecurityintereststo thesameextentas-amunicipallien for
local realestatetaxes. In the eventthatanyholderof amortgageor securityinterestin
theProjectSite failsor refusesto executeanddeliver to theTownarecordableSNDA,
theTownmayby writtennoticeto theOwnersentprior to theconnectionoftheProject
to the TownSewerterminatethis AgreementandreturntheSewerPrivilegeFeeto the
Owner,in which casethisAgreementshallbenull andvoid andwithoutrecourseto the
partieshereto.

7. Miscellaneous

No OtherConnectionsor Additions: Thesewerconnectionfrom theProjectSite to the
TownSewerauthorizedbythis Agreementshallbeusedexclusivelyfor the20-unit
condominiumProjectlocatedon theProjectSiteandconstructedin accordancewith this
Agreement.Thereshallbeno furtherconnectionofanyotherproperty,anyotherproject, orany
otherunit(s)directlyor indirectlyto theTownSeweron, at, to, from orthroughtheProjectSite.

Termination: In theeventconstructionof theProjecthasnot commencedwithin oneyear
ofthedatehereofor constructionoftheProjecthasnotbeensubstantiallycompletedwithin three
yearsofthedatehereof,thentheBoardof Selectmenmayterminatethis Agreementby written
noticeto theOwnersentby certifiedor overnightmail to theOwner’saddresslisted on page1
hereof,in which casethis Agreementshallbenull andvoid andwithout furtherforceor effect.

BindingEffect. Thetermsandcovenantsof this Agreementshallrunwith the land
comprisingtheProjectSiteandshallbebindinguponandinureto thebenefitoftheparties
heretoandtheirrespectiveheirs,successorsandassigns.TheprovisionsofthisAgreementshall
bebindinguponall thepartieshavingor acquiringanyright, title or interestin all or any of
portionof theProjectSite.

EachowneroftheProjectSiteor anyportionthereofor interesttherein,by accepting
deliveryof a deedto theProjectSite,or anyportionthereofor interesttherein,subjectto this
Agreement,agreesandcovenantsthatthetermsandconditionsofthis Agreementarereasonable
andagreesto beboundthereby.

GoverningLaw. This Agreementshallbe governedby the lawsoftheCommonwealthof
Massachusetts.

Authorization. This Agreementhasbeenduly authorizedby all necessaryactionsofthe
Ownerandthe signatorsbelowaredulyauthorizedto executethisAgreementon behalfofthe
Owner,respectively.
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WHEREFOREthepartieshaveset theirhandsandsealto thisAgreementasofthis
25

th

dayofFebruary,2008.

Town of Acton,
By its Board of Selectmen,

F. Dore’ Hunter,Chairman

LaurenRosenzweig,Vice-Chairman

AndrewMagee,Clerk

PeterBeny,Member

PaulinaKnibbe,Member

TOWN ACKNOWLEDGEMENT

COMMONWEALTH OF MASSACHUSETTS
COUNTY OF MIDDLESEX

On this dayof , 2008,beforeme,theundersignedNotaryPublic, personally
appearedeachof theforegoingnamedmembersoftheBoardof SelectmenoftheTownof
Acton, provedto methroughsatisfactoryevidenceofidentification,which was:examinationof

- ,to bethepersonwhosenameis
signedon theprecedingdocument,andacknowledgedto methathe/shesignedit voluntarilyfor
its statedpurposeastheforegoingnamedmembersoftheBoardof SelectmenoftheTownof
Acton, amunicipalcorporation.

__________________________(officialsignatureandsealof notary)

My commissionexpires_____________________________________

Owner, Faulkner Mill Realty, LLC

Michael S. Jeanson
{A0052372.4 }
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JamesFenton

LLC ACKNOWLEDGMENT

COMMONWEALTH OF MASSACHUSETTS
COUNTYOF MIDDLESEX

On this ____ dayof , 2008,beforeme,theundersignedNotaryPublic,personally
appearedMichael S. JeansonandJamesFenton,provedto methroughsatisfactoryevidenceof
identification,which were_____________, to bethepersonswhosenameis signedon the
precedingorattacheddocument,andacknowledgedto methateachsignedit voluntarilyfor its
statedpurposeas aMemberofFaulknerMill Realty, LLC, Owner.

________________________________(officialsignatureandsealofnotary)

My commissionexpires—
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