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NOW, THEREFORE, in consideration of the agreements and covenants hereinafter set forth, and 
other good and valuable consideration, the receipt and sufficiency of which each of the parties 
hereto hereby acknowledge to the other, DHCD, the Municipality, and the Project Sponsor 
hereby agree and covenant as follows : 

l. The Project Sponsor agrees to construct the Project substantially in accordance 
with plans and specifications approved by the Municipality and DHCD (the "Plans and 
Specifications". The Project Sponsor shall be in compliance with the foregoing sentence if it 
constructs the Project substantially in accordance with the Definitive Site Development and Use 
Plan approved by the Lexington Zoning Board of Appeals in a decision for a Special Permit with 
Site Plan Review filed with the Town Clerk on November 23, 2004, notice of which was 
recorded with the Middlesex (S.D.) Registry ofDeeds (the "Registry of Deeds") in Book Y'i3oo, 
Page f 58 . In addition, all Low and Moderate Income Units to be constructed as part of 
the Project must be indistinguishable from other Units in the Project from the exterior, and must 
contain complete living facilities including but not limited to a stove, kitchen cabinets, plumbing 
fixtures, and washer/dryer hookup, all as more fully shown in the Plans and Specifications. 27 of 
the Low and Moderate Income Units shall be one bedroom Units; 64 of the Low and Moderate 
Income Units shall be two bedroom Units; and 6 of the Low and Moderate Income Units shall be 
three bedroom Units. 

Low and Moderate Income Units must have the following minimum areas: 

one bedroom units - 700 square feet 
two bedroom units - 900 square feet 
three bedroom units - 1100 square feet 

During the term of this Agreement, the Project Sponsor covenants, agrees, and warrants 
that the Project and each Low and Moderate Income Unit will remain suitable for occupancy and 
in compliance with all federal, state, and local health, safety, building, sanitary, environmental, 
and other laws, codes, rules, and regulations, including without limitation laws relating to the 
operation of adaptable and accessible housing for the disabled. 

2. (a) Throughout the term of this Agreement, each Low and Moderate Income 
Unit will be rented for no more than the rental rates set forth herein to an Eligible Tenant. An 
Eligible Tenant is a Family whose annual income does not exceed an amount (the "Maximum 
Income Amount") equal to eighty percent (80%) of the Area median income adjusted for family 
size as determined by the U.S. Department of Housing and Urban Development ("HUD"). A 
"Family" shall mean two or more persons who will live regularly in the Low and Moderate 
Income Unit as their primary residence and who are related by blood, marriage, or operation of 
law or who have otherwise evidenced a stable inter-dependent relationship; or an individual. 
The "Area" is defined as the Boston PMSA. 

(b) The monthly rents charged to tenants of Low and Moderate Income 
Units shall not exceed the "Affordable Rent" for each such unit. For purposes of this 
Agreement, the term "Affordable Rent" shall mean, for any Unit, a monthly rental for a Unit of 
a given size which does not exceed one twelfth (1112) of thirty percent (30%) of the Maximum 
Income Amount for an Eligible Tenant in such Unit. In determining the maximum monthly 
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rent that may be charged for a Low and Moderate Income Unit under this clause, the Project 
Sponsor shall include an allowance for any utilities and services (excluding telephone) to be 
paid by the resident. Adjusted income shall be as defined in 24 C.F.R. 5.609 (or any successor 
regulation) using assumptions provided by HUD. The initial maximum monthly rents and 
utility allowances for the Low and Moderate Income Units are set forth in Exhibit B attached 
hereto. 

Annually as part of the annual report required under Subsection 2(c) below, the Project 
Sponsor shall submit to the Municipality and DHCD a proposed schedule of monthly rents and 
utility allowances for all Low and Moderate Income Units in the Project. 

(c) Throughout the term of this Agreement, the Project Sponsor shall certify 
at least annually to the Municipality whether the tenant of each Low and Moderate Income 
Unit remains an Eligible Tenant. This determination shall be reviewed by the Municipality and 
certified to DHCD as provided in section 2(e), below. Any Low and Moderate Income Unit 
occupied by an Eligible Tenant at the commencement of occupancy shall be deemed a Low 
and Moderate Income Unit so long as (i) such Unit continues to be rent restricted and (ii) the 
tenant's income does not exceed 140% of the Maximum Income. If the tenant's income exceeds 
140% of the Maximum Income at the time of annual eligibility determination, his/her Unit 
shall be deemed a Low and Moderate Income Unit until the next available Unit with the same 
or greater number of bedrooms which is not a Low and Moderate Income Unit is rented to an 
Eligible Tenant. 

(d) The Project Sponsor shall enter into a written lease with each tenant of a 
Low and Moderate Income Unit which shall be for a minimum period of one year and which 
provides that the tenant shall not be evicted for any reason other than a breach of a material 
provision of such lease. 

(e) Throughout the term of this Agreement, the Board of Selectmen shall 
annually certify in writing to DHCD that, based on the information provided to the Municipality, 
each of the Low and Moderate Income Units continues to be Low and Moderate Income Unit as 
provided in section 2(c) above and that the Project and the Low and Moderate Income Units have 
been maintained in a manner consistent with the Regulations and Guidelines and this Agreement. 

3. Upon the recording of this Agreement with the Registry of Deeds, the Project will 
be included in the Subsidized Housing Inventory for the Municipality. 

4. All of the Units in the Project will be deemed low and moderate income housing 
and continue to be included in the Subsidized Housing Inventory for as long as the following 
three conditions are met: ( 1) this Agreement remains in full force and effect and neither the 
Municipality nor the Project Sponsor are in default hereunder; (2) the Project and each of the 
Low and Moderate Income Units continue to comply with the Regulations and the Guidelines as 
the same may be amended from time to time; and (3) each Low and Moderate Income Unit 
remains a Low and Moderate Income Unit as provided in section 2( c) above. 

5. Prior to the initial marketing or otherwise making available for rental any of the 
Units, the Project Sponsor must obtain DHCD's approval of a marketing plan (the "Marketing 
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within thirty (30) days after the giving of the Default notice by the Project Sponsor or the 
Municipality, or if no Default Notice is given, then within thirty (30) days after the giving of 
the DHCD Default Notice then at DHCD's option, and without further notice, DHCD may 
either terminate this Agreement, or DHCD may apply to any state or federal court for specific 
performance of this Agreement, or DHCD may exercise any other remedy at law or in equity 
or take any other action as may be necessary or desirable to correct non-compliance with this 
Agreement. Notwithstanding the foregoing, if the nature of the default is such that it cannot 
reasonably be cured within such 30-day period, then DHCD will forbear from exercising its 
rights and remedies for so long as the defaulting party has commenced whatever actions as are 
necessary to cure such default and is diligently prosecuting the cure to completion. 

(b) IfDHCD elects to terminate this Agreement as the result of a breach, 
violation, or default hereof, which breach, violation, or default continues beyond the cure 
period set forth in this Section 15, then the Low and Moderate Income Units and any other 
Units at the Project which have been included in the Subsidized Housing Inventory shall from 
the date of such termination no longer be deemed low and moderate income housing for the 
purposes ofthe Act and shall be deleted from the Subsidized Housing Inventory. 

(c) The Project Sponsor acknowledges that the primary purpose for requiring 
compliance by the Project Sponsor with the restrictions provided herein is to create and maintain 
long-term affordable rental housing, and by reason thereof the Project Sponsor agrees that 
DHCD or the Municipality or any prospective, present, or former tenant shall be entitled for any 
breach of the provisions hereof, and in addition to all other remedies provided by law or in 
equity, to enforce the specific performance by the Project Sponsor of its obligations under this 
Agreement in a state court of competent jurisdiction. The Project Sponsor further specifically 
acknowledges that the beneficiaries of its obligations hereunder cannot be adequately 
compensated by monetary damages in the event of any default hereunder. In the event of a 
breach of this Agreement, the Project Sponsor shall reimburse DHCD only for all costs and 
attorney's fees associated with such breach. 

16. (a) The Municipality may retain a monitoring agent (the "Monitoring Agent"), 
the identity of which shall be reasonably acceptable to the Project Sponsor, to monitor the 
compliance of the Project with the requirements contained in this provision relative to the 
provision of Low and Moderate Income Units, including without limitation, compliance with the 
Marketing Plan (the "Affordability Requirements"), based on and in accordance with the 
following: 

(i) Receipt of annual reports from the Developer, within 90 days after the end of each 
calendar year, with respect to compliance of the Project with the Affordability 
Requirements, which reports shall include copies of tenant income certifications. 

(ii) Review of(x) the adequacy and completeness of the annual reports and (y) the 
substantive compli~ce of the Project with the Affordability Requirements. 

(iii) Preparation annually of a report (the "Annual Compliance Report") within 120 
days after the end of each fiscal year of the Project to the zoning enforcement 
officer ofthe Municipality and DHCD on the compliance of the Project with the 
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Affordability Requirements. The Annual Compliance Report shall indicate the 
extent of noncompliance with the relevant reporting and/or substantive 
requirements, describe efforts being made by the Developer to remedy such 
noncompliance and, if appropriate, recommend possible enforcement action 
against the Owner. 

The Monitoring Agent shall provide reasonable supplemental monitoring on its own 
initiative in order to ensure to the extent practicable the compliance of the Project and the 
Developer with the Affordability Requirements. The services hereunder shall not include any 
construction period monitoring. The services hereunder shall include follow-up discussions 
with the Developer after an event of noncompliance. 

(b) The Monitoring Agent shall receive a fee from the Project Sponsor pursuant 
to a separate agreement. The Municipality shall have no responsibility for payment of any fee to 
Monitoring Agent hereunder. 

(c) The Monitoring Agent shall not be held liable for any action taken or omitted 
under this Agreement so long as it shall have acted in good faith and without negligence. 

(d) In the event that the Municipality elects not to retain a Monitoring Agent, 
the Municipality shall be entitled to act as the Monitoring Agent hereunder but shall not be 
entitled to any fee in such case. 

17. This Agreement may be signed in counterpart copies, each of which, when 
executed by all parties hereto, shall be deemed to be an original for all purposes. 
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Executed as a sealed instrument as of the date first above written. 
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A V ALONBA Y COMMUNITIES, INC. 

~~-=~~=--------
By: ____________________ _ 

Its ____________ _ 
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