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REGULATORY AND USE AGREEMENT
[Comprehensive Permit Rental- Non-Profit Developer]

LOCAL INITIATIVE PROGRAM

This Regulatory Agreement (the “Asresment™) Is made this /~ day of Aﬁgast , 2020 by and
among the Commonwealth of Massschusetts, acimg by and through the Department of Housing
and Commumity Development (“DHCD™), pursuani to G.L. ¢, 23B, §1, as armended by Chapter 19
of the Acts of 2007, the Tewn of Lexingion (the “Municipality™) and the Lexington Housing
Asgistance Board, Inc., an independently chartered Massachusetts not for profit corporation,
having an address at 1620 Massachueetis Avenue, Lexington Massachusetts 02421, and its
successors and assigns (“Developgr™.

RECITALS

WHEREAS, the Developer is consiructing a housing development known as “Farm View (fka
Busa Farm)” at an approximately 20,198 sguare foot site located at 34A and 34B Lowell Street,
Lexington MA 02420 in the Mrmicipality, more particularly described in Exhibit A attached hereto
and made a part hereof {the “Developmen™); and

- WHEREAS, DHCD has promulgated regnlations at 760 CMR 56.00 (as may be amended from

time to tmme, the “Regulations™) relating to the issuance of comprebensive permits under
Chapter 40B, Sections 20-23 of the Massachusetts General Laws (as may be amended from time
to time, the “Act”) and pursuant thereto, has issued its Comprehensive Permit Guidelines (the
“Guidelines™ and, collectively with the Regalations and the Act, the “Comprehensive Permit
Rules™); and

WHEREAS, pursuant io the Act and the final report of the Special Legislative Commission -
Relative to Low and Moderate Income Housing Provisions issued in April 1989, regulations have
been promulgated at the Regnlations which estabiish the Local Initiative Program (“LIP”); and
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WHEREAS, DHCD acts as Subsidizmng Agency for the Development pursuant to the
Comprehensive Permit Rules; and

WHEREAS, said Board of Appeals issned a comprehensive permit for the Development by
decision filed with the Municipality’s Town Clerk on January 18, 2018, which was recorded in the
Middlesex South County Registry of Deeds (the “Registry”) in Book 70668, Page 92 (the
“Comprebensive Permit™); and

WHEREAS, pursuant to the Comprehensive Permit and the requirements of the Comprehensive
Permit Rules, the Development is 1o consist of a total of six rental units, of which One hundred
percent (100%) (1.e., all uniis) {(the “Affordable Units™) will be rented to Low or Moderate Income
Persons and Families {as defined herein} at rents specified in this Agreement and will be subject
to this Agreement; and

WHEREAS, the parties intend that this Agreement shall use as a “Use Restriction” as defined in_
and required by Section 56.05{13) of the Eeeulations; and

WHEREAS, the parhss recognize that Affirmaiive Fair Marketing (as defined herein) is an
important precondition for rental of Affordable Units and that local preference cannot be granted
in a manner which resnlis in a violation of applicable fair bousing laws, regulations and subsidy
programs; and

WHEREAR, the parties recogrizs that the Mumeipality has an interest in preserving affordability
of the Affordable Uhmis and mway offer veluable services in administration, monitoring and
enforcement.

NOW, TE[EREFORE, in consideration of the asreements hereinafter set forth, and other good
and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, DHCD,
the Municipality and the Developer hereby agree as follows:

DEFINITIONS

1. In addifion to terms definad elsewhere in this Agreement, the following terms as
used in this Agreement shall have the meanings set forth below:

Act shall kave the meaning given such ferm in the Recitals hereof.

Affizmative Fair Housing Marketing Plan shall mean the Affirmative Fair Housing
Marketing Plan prepared by the Developer in accordance with the Guidelines and approved
by DHCD, as further set forth in Section 3.

Affordable Uniis shall have the meaning set forth in the Recitals above.

Annual Income shall be determined in the manner set forth m 24 CFR 56.09 (or
any successor regulation}.




Bk: 76649 Pg: 250

Area shail mean the Boston-Cambridge-Quincy, MA-NH Metropolitan Statistical
Area (MSA) County! HMFA as designaied by the U.S. Department of Housing and Urban
Development {“HUD™}.

Area Median Jncome (“AMI™) shall mean the median gross income for the Area,
as determined from time to time by HUD. For purposes of determining whether Adjusted
Family Income gualifies a tenant for treatment as a Low or Moderate Income Tenant, the
Area Mediar Income shall be adjested for famdly size.

Comprehensive Permit shall have the meaning given such term in the Recitals
hereof.

Comprehensive Permit Rules shall have the meanming given such term in the
Recitals herectf.

Constroction Lender shall mean the lender(s) making the Construction Loan and its
SUCCESSOTS and asslgns.

Congtruction Toan shall mean the lnan to the Developer for the construction of the
Development, if amy.

Construction Mortgage shall mean the mortgage from the Developer securing the
Construction Loan, if any.

Cost Certification shatl have the meaning given soch term in Section 20 hereof.

Development shall have the meaning given such term in the Recitals herent.

Development Revenues shall mean all amounts paid from revenues, income and
other receipts of the Development, not inclnding any amounts payable in respect of capital
contributions paid by any members or pariners of the Developer or any loan proceeds -
payable 1o the Developer.

Event of Default shall mean a default in the observance of any covenant under this
Agreement existing afier the expiration of any applicable notice and cure periods.

Famiiv shall have the same meaning as set forth in 24 CFR, §54.03 (or any
SUCCessor reguianons).

Guidelines shall have the meaning given such term in the Recitals hereof.
Housing Subsidy Program shall mean any other state or federal housing subsidy

program providing rental or other subsidy to the Development or to Low or Moderate
Income Tenents.

HUD shall mean the United States Department of Housing and Urban
Developmen.
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Lender shall mean the Construction Lender and/or the Permanent Lender.

Low or Moderate Income Persons or Families shall mean persons or Families
whose Annual Incormes do not exceed sighty percent (80%) of the Median Income for the
Area and shall also mean persons or Families meeting such lower income requirements as
may be required under the Comprehensive Permit.

Low or Moderate Income Tenanis shall mean Low or Moderate Income Persons or
Families who occupy the Affordable Units.

Mortgage shall mean the Construction Mortgage and/or the Permanent Mortgage,
if any.

Permanent T ender shall mean the lender(s) making the Permanent Loan to the
Developer and its suceessors and assigns, if any.

Permanent Toan shall mean the Permanent Loan which may be made or committed
to be made by the Permanent Lender to the Developer after completion of construction of
the Development, which will replace the Consiruction Loan, or any subseguent refinancing
thereol.

Permsmemt Morteaos shall mean the mortgage from the Developer to the Permanent
Lender securing the Pernanent Loan, 17 amy.

Regulations shall have the meaning given such term in the Recitals hereofl

Subsmntial Completion shall have the meaning given such term in Section 20
hereof.

Tenant Selection Plan shall mean the Tepant Selection Plan, prepared by the
Developer i accordance with the Guidelines and approved by DHCD, with such changes
thereto provided that any substantive changes have been approved by DHCD.

Termr shall have the meaning set forth in Section 24 hereof.

CONSTRUCTION AND OBLIGATIONS

2. (a) The Developer agrses to construct the Development in accordance with

plans and specifications approved by the Mhmicipality (the “Plans and Specifications™) and i
accordance with all on-site and off-sfie constraction, design and land use conditions of the
Comprehensive Permit. All Affordable Units to be constructed as part of the Development must
be similar in exterior appearance to other units in the Development and shall be evenly dispersed
throughout the Development. In addition, all Affordable Units must contain complete living
facilities including, bui hmited to, a siowe, kifchen cabinets, plumbing fixtures and sanitary
facilities, all as more fully shown in the Plans and Specifications. Materials used for the interiors
of the Affordable Units must be of good guakity. The Development must fully comply with the
State Building Code and with all applicable state and federal building, environmental, health,
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safety and other laws, rules and regulations, inchiding, without limitation, all applicable federal
and state laws, rules and regulations relating to the operation of adaptable and accessible housing
for persons with disabilities. Except to the extent that the Development is exempted from such
compliance by the Comprehensive Permit, the Development must also comply with all applicable
local codes, ordinances and by-laws.

(t)  The Developer shall provide to the Municipality evidence that the final
plans and specifications for the Development comply with the requirements of the Comprehensive
Permit and that the Development was built substastially in accordance with such plans and
specifications.

9] TUnless the same shall be modified by a change to the Comprehensive Permit
approved by the Board of Appeals for the Municipality, the bedroom mix for the Development
shall be as follows:

Four {4} of the Affordable TUnits shall be two-bedroom umnits; and
Two (2} of the Affordable Units shall be one-bedroorn umits.

All Affordable Units 1o be ocoupied by families must contain two or more bedrooms. Affordable
Units must have the #llowing mirmum areas:

One-bedroom wnits - 700 squaze feet;
Two-bedroom umty - SO0 square feet

USE RESTRICTION/BRENTALS AND RENTS

3. (a) ‘The Developer shall rept the Affordable Units during the Term hereot to
Low or Moderate Income Persons or Families upon the terms and conditions set forth in the
Comprehensive Permit and this Agreement. In fuifilling the foregoing requirement, Developer
will accept referrals of tenamnts from the Public Housing Authority in the Municipality and will not
unreasonably refuse occupancy to any prospective tenants so referred who otherwise meet the
requirements of the Tenant Selection Plan. The foregoing provisions shall not relieve Developer
of any obligations it may have under the provisions of other documents and instruments 1t has
entered into with respect to any applicable Housing Subsidy Program; provided, however, that
DHCD shall have no obligation bersunder, expressed or implied, to monitor or enforce the
applicable requirements of any such Housing Subsidy Programs.

(b)  The annual rental expense for each Affordable Unit (equal to the gross rent
plus allowances for all tenani-paid utilities, inchuding tenant-paid heat, hot water and electricity)
shall not exceed thirty percent {30%) of eighty percent (80%) of AMI, adjusted for household size,
assuming that househeld size shall be equal to the mmmber of bedrooms in the Affordable Unit pius
one. Ifrents of the Affordable Uniis are subsidized under any Housing Subsidy Program, then the
rent applicable to the Affordable Units may be lirgited to that permitted by sach Housing Subsidy
Program, provided that the tenant’s share of rent does not exceed the maximum annual rental
expense as provided in this Agreement.
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(c) If after mitial pccupancy, the income of a tenant in an Affordable Unit
increases and, as a result of such inerease, exceeds the maximum income permitted hereunder for
such a tenant, the Development shall not be in default hereunder so long as either (i) the tenant
income does not excead one hundred forty percent {140%) of the maximum income permitted or
(11) the Developer rents the nexi available mit at the Development as an Affordable Unit in
conformance with Section 3{a} of this Agreement or otherwise demonstrates compliance with
Section 3(a) of this Agreement.

(d)y H, afier initial occupancy, the income of a tenant in an Affordable Unit
Increases, and as a resudt of such mcreass, exceeds one hundred forty percent (140%) of the
maximum permitted hereunder for such a tenant, at the expiration of the applicable lease term, the
rent restrictions shall no longer apply to snch tenant.

(¢)  Renials for the Affordable Units shall be initially established as shown on
the Rental Schedule attached as Appenédix A hereto, subject to- change from time to time (if
necessary o refect any clemgss in AMID) in accordance with the terms and provisions of this
Agreement and any applicable Housing Subsidy Program. Thercafter, the Developer shall
annually submit to the Municipality and DHCD 2 proposed schedule of monthly rents and utility
allowances for all Affordable Units in the Development. Tt 18 understood that such veview rights
shall be with respect to the maximesn rents Tor all the Affordable Units and not with respect to the
rents that may be pald by mdsvidnal tepants W any given vit, Rents for the Affordable Units shall
not be increased above such maximuam monthly renis withowt DHCDs prior approval of either
(i) 2 specific request by the Developer for 2 ramt increase or (i) the next annual schedule of rents
and allowances as set forth in the preceding semtsmee. Notwithstanding the foregoing, rent
increases shall be subject to the provisions of oumstanding leases and shall not be implemented
without at least 30 devs” prior written notics by the Developer to all affected tenants. If an annual
request for a new schedule of renis for the Affordable Units as set forth above is based on a change
in the AMI figures published by HUD, and the Municipality and DHCD fail to respond to such a
submission within thirty {30} days of the Municipality’s and DHCD’s receipt thereof, the
Municipality and DHCD shall be desmned to have approved the submission. If an annual request
for a new schedule of rents for the Affordable Units is made for any other reason, and the
Municipality and DHCD fail to respond within thirty {30) days of the Municipality’s and DHCD’s
receipt thereof, the Developer may send DHCD and the Municipality a notice of reminder, and if
the Municipality and DHCD fail o respond within thirty (30) days from receipt of such notice of
reminder, the Mumicipality and DHCD shall be deemed to have approved the submission.

) Developer shall obtain income certifications satisfactory in form and
manger 1o DHCD at least annually for all Low or Moderate Income Tenants. Said income
certifications shall be kept by the management agent for the Development and made available to
DHCD and the Municipality upon request.

(&) Thronghowut the term of ihis Agreement, the Municipality shall annually
certify in writing to DHCD that each of the Affordable Units continues to be an Affordable Unit

as provided in Section 2{c) above and that the Development and the Affordable Units have been
maintained in a manner consisient with the Comprehensive Permit and this Agreement.
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(b)  Prior to marketing or otherwise making available for rental of any of the
units in the Development, the Developer shall submit an Affirmative Fair Housing Marketing Plan
(also known as an “AFHM Plan™) for DHCD’s approval. At a minimum, the AFHM Plan shall
meet the requirements of the Guidelines, as the same may be amended from time to time to comply
with the requirements of fair housing laws. The AFHM Plan, upon approval by DHCD, shall
become a part of this Agreement and shall have the same force and effect as if set out in full 1 this
Agreement. At the option of the Municipality and provided that the AFHM Plan demonstrates
(1) the need for the local preference (2.g., a disproportionately low rental or ownership affordable
housing stock relative 10 need in comparison to the regional area) and (11) that the proposed local
preference will not have a disparate impact on protecied classes, the AFHM Plan may also include
a preference for local residenis for up to seventy percent (70%) of the Affordable Units, subject to
all provisions of the Regulations and Guidelines and applicable to the initial lease-up only. When
submitted to DHCD for approval, the AFHM Plan should be accompanied by a letter from the
Chief Executive Officer of the Municipality {as that term is defined in the Regulations) which
states that the tenan; selection and local preference (¥ any) aspects of the AFHM Plan have been
approved by the Municipality and which states that the Municipality will perform any aspects of
the AFHM Plan which are set forth. as respongibiiities of the Mumicipality in the AFHM Plan. If
the Chief Exceutive Oificer of the Municipality fils to approve the tevant selection and local
preference (if any) aspocts of the AFHM Plan for the Affordable Units above within thirty (30)
days of the Municipality’s recemnt thereof, the Municipality shall be deemed to have approved
those aspects of the AFHM Plan. In addifion, if the Development is located in the Boston-
Cambridge-Quincy, MA-NEH MSATE A/ County, Developer must list all Affordable Units with
the Boston Fair Housing Commission’s MeizoList (Metropolitan Housing Opportonity Clearing
Center). The Develoner agrees to maintain for at least fve years following the initial lease-up of
the Development, a record of all newspaper ads, oulreach letters, transtations, leaflets and any
other oulreach efforts as described in the ATHM Plan as approved by DHCD which may be
mspected at any time by DHCD.,

@ The AFHM Plan shall designate entities to implement the plan who are
qualified to perform their dities. DHCD may require that another entity be found if DHCD finds
that the entity designated by the Developer is not gualified. Moreover, DHCD may require the
removal of an entity responsible for a duty under the AFHM Plan if that entity does not meet its
obligations under the AFHM Plan.

@ The restrictions contained herein are intended to be construed as an
affordable housing restriction as defined in Section 31 of Chapter 184 of the Massachusetts
General Laws, which has the benefit of Section 32 of said Chapter 184, such that the restrictions
contained herein shall not be limited in duration by any rule or operation of law, but rather shall
run for the Term hereof. In addition, this Agreement is intended to be superior to the lien of any
mortgage on the Development and survive any forsclosure or exercise of any remedies thereunder
and the Developer agrees to obtain any prior lienholder consent with respect thereto as DHCD
shall require.
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TENANT SELECTION AND OCCUPANCY

4. Developer shall use i3 good faith efforts during the Term of this Agreement to
maintain all the Affordable Units within the Development at full occupancy as set forth in
Section 2 hereof. In marketing and renting the Affordable Units, the Developer shall comply with
the Tenant Selection Plan and Affismative Fair Hounsing Marketing Plan which are incorporated
herein by reference with the same force and effect as if set out in this Agreement.

5. Occupancy agreements for Affordable Units shall meet the requirements of the
Comprehensive Permit Rules, this Agreement and the Local Initiative Program. The Developer
shall enter into a lease with each tenamt for 2 minirmim term of one (1) year. The lease shall contain
clauses, among others, wherein each resident of such Affordable Unit:

(a) certifies the aceuracy of the staiements made in the application and income
survey;

(b)  agrees that the family income, family composition and other eligibility
requirernents shall be deemed substantial and material obligations of his orher occupancy; that he
or she will comply promptly with all respects for information with respect thereto from Developer,
the Municipality or DHCE and that his or her faflure or refusal to comply with a request for
information with respect thereto shall be dezmed a violation of a substantial obligation of his or
her occupancy; and

() agrees that at sueh tme as Developer, the Mumeipahty or DHCD may
direct, but at least annually, he or she will furnish to the Developer certification of then-current
famity income, with such documentation as the Mumeipality or DHCD shall reasomably require;
and agrees to such charges as the Municipslity or DICD has previously approved for any facilibes
and/or services which may be furnished by Developer or others to such resident upon his or her
request, in addition o the facilifizs included in the rentals, as amended from time to thme pursuant
to Section 3 above. '

B. Omitied.

7. Omitied.

MANAGEMENT OF THE DEVELOPMENT

8. Developer shall maintain the Development in good physical condition in
accordance with DECD’s regquitements and standards and requirements and standards of the
Lender, ordinary wear and tear amd casualty excepted. Developer shall provide for the
management of the Development in a manner that is consistent with accepted practices and
industry standards for the management of multi-family market rate rental housing.
Notwithstanding the forsgoing, DHCD shall have no obligation hereunder, expressed or implied,
to monitor or enforce any such standards or requirements and further, DHCD has not reviewed nor
approved the Plans and Specifications for compliance with federal, state or local codes or other
laws.

CHANGE IN COMPOSITION OF DEVELOPER ENTITY;
RESTRICTIONS ON TRANSFERS

9. Except for rental of Units to Low or Moderate Income Tenants as permitted by
the terms of this Agreement, the Developer will not sell, transfer, lease, or exchange the Project
or any portion thereof or interest therein (collectively, a “Sale”) or (except as permitted under
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Section (¢) below) mortgage the Property without the prior written consent of DHCD and the

Municipality.
(a)

®)

A request for consent to a Sale shall include:

A signed agreement stating that the transferee will assume in full the
Developer's obligations and daties under this Agreement, together with a
certification by the attormey or title company that it will be held in escrow
and, in the case of any transfar other than a transfer of Beneficial Interests,

recorded in the Registry of Deeds with the deed and/or other recorded
docoments efiscimg the Sale;

The name of the proposed transferee and any other entity controlled by or
comrelling or under common control with the transferee, and names of any
affordable housing developments in the Commonwealth owned by such

. entities;

A certification from the Municipality that the Development is in compliance
with the affordability requitements of this Agreement,

Consent o the proposed Sale shall be desmed to be given unless DHCD or

the Municipality notifies the Developer within thirty (days) after receipt of the request that either:

(©)

The package requesting consent is incomplete, or

The proposed ranslerse (or aoy entity controlled by or controlling or tnder
cormrmon contrn] with the proposed transferee) has a documentied history of
serions or repeated fafures to abide by agreements of affordable housing
fonding or regulatory agencies of the Commonwealth or the federal

- government or is curranily in violation of any agreements with such

agencies bevond the time permitted to cure the violation, or

The Project is not being operated in compliance with the affordability
requirements of this Agresment at the time of the proposed Sale.

The Developer shall provide DHCD and the Municipality with thirty (30)

day’s prior written notice of the following:

@

(i)

(i)

any change, substitition or withdrawal of any general partner, manager, or
agent of Developer; or

the conveyance, assignment, transfer, or relinquishment of a majority of the
Beneficial Interests (hersim defined) in Developer (except for such a
convevance, assignment, transfer or relinquishment among holders of
Beneficial Interests as of the date of this Agreement).

the sale, morigags, conveyance, transfer, ground lease, or exchange of
Developer’s interest in the Project or any party of the Project.
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For purposes hersof, the term “Beneficial Interest” shall mean: (1) with respect to a
partnership, any limited parinership interests or other rights to receive income, losses, or a return
on equity contributions made to such partnership; {11} with respect to a limited liability company,
any interests as a member of such companry or other rights to receive income, losses, or a retum
on equity contributions made io such company; or (1) with respect to a company or corporation,
arty interests as an officer, board member or stockholder of such company or corporation to receive
income, losses, or a return on equity coniributions made to such company or corporation.

Notwithstanding the above, DHCD’s consent under this Section 9 shall not be required
with respect to the grant by the Developer of any mortgage or other security interest in or with
respect to the Project io a state or national bank, state or federal savings and loan association,
cooperative bank, mortgage company, frust company, insurance company or other institutional
Iender made at no greater than the prevailing rate of inkerest or any exercise by any such mortgagee
of any of its rights and remedtes (including withowt Bmitation, by foreclosure or by taking title to
the Project by deed in Tien of Toreclosurs), subject, however o the provisions of Section 21 hereof.

Developer hereby agrees that it shall provide copies of any and all written notices received
by Devcloper from a mortpages exercising or threstening to exercise its foreclosure rights under
the mortgage.

10, Omitted.

BOOKS ANT RECORDS

All records, accounts, books, tenant Nists, applicalions, waiting lists, docwments and contracts
relating to the Developer’s compliance with the requirements of this Agreement shall at all times
be kept separate and identifiable from any other business of Developer which is unrelated to the
Development and shall be maintained, as required by applicable regulations and/or guidelines
issued by DHCD from time to time, in a reasonabie condition for proper andit and subject to
examination during business hours by represeniatives of DHCD or the Municipality. Failure to
keep such books and accounts and/or make them avatlable to DHCD or the Municipality, will be
an Event of Default hereunder if such failure is not cired to the satisfaction of DHCD within thirty
(30) days after the given nf notice to the Developer. The Developer agrees to comply and to cause
the Development to comply with all regnirements of the Regulations and Guidelines and all other
applicable laws, rules, regulations, and executive orders.

11.  Omitted.
12.  Omitted.
FINANCIAL STATEMENTS AND OCCUPANCY REPORTS

13. At the request of DHCD or the Municipality, Developer shall furnish financial
statements and occupancy reports and shall give specific answers to questions upon which
information is reasonably desired from time o time relative to the ownership and operation of the
Development as it pertains to the Developer’s compliance with the requirements of this
Agreement.
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NO CHANGE OF DEVELOPMENT’S USE

Except to the extent permitted in connection with a change to the Comprehensive Permit approved
in accordance with the Regulations or as set forth in Ssction 28 below, Developer shall not, without
prior written approval of DHCD and the Municipality and an amendment to the Agreement, change
the type or number of Affordable Units. Developer shall not permit the use of the dwelling

- accommodations of the Development for any purpose except residences and any other use

permitted by the Comprehensive Permii.

NO DISCRIMINATION

14.  (a)  There shall be no discrimination upon the basis of race, color, creed,
religious creed, national origin, sex, sexual orientation, age, ancestry, handicap or marital status or
any other basis prohibited by law in the lease, use or occupancy of the Development (provided that
if the Development qualifies as elderly bousing wnder applicable state and federal law, occupancy
may be restricted to the elderty in aceordance with said laws) or in connection with the employment
or application for emplovment of persons Tor the operation and management of the Development.

(b)  Thers shall be full compliance with the provisions of all state or local laws
prohibiting discriminaiion i hovsing on the basis of race, creed, color, religion, disability, sex,
sexual onentation, national origin, age, farilisl statns or any other basis prohibited by law and
providing for nondiserimination and equa] opporbumty in housing, including without limitation, in
the implementation of amy local prefersncs eslablished under the Comprehensive Permit, Failure
or refusal to comply with any such provision shall be a proper basis for the Muanicipality or DHCD
to take any corrective action 1t may deem necessary.

DEFAULTS; REVIEDIES

15. (a) If anw defanlt, violation or breach of any provision of this Agreement by the
Developer is not curad o the satisfaction of DHCD within thirty (30) days afier the giving of notice
to the Developer as provided herein, then at DHCD''s option and without further notice, DHCD
may either terminate this Agreement or apply o any state or federal court for specific performance
of this Agreement or exercise any other remedy af law or in equity to take any other action as may
be necessary or desizable 10 corrsct noncompliance with this Agreement. If any default, violation
or breach of any provision of this Agreement by the Municipality is not cured to the satisfaction
of DHCD within thiriy {30) days after the giving of notice to the Municipality as provided herein,
then DHCD may either terminate this Agreement or apply to any state or federal court for specific
performance of this Agreement or exercise any cther remedy at law or in equity or take any other
action as may be necessary to correct noncompliance with this Agreement. The thirty (30) day
cure periods set forth in this paragraph shall be extended for such period of time as may be
necessary to cure such a defauit so long as the Developer or the Municipality, as the case may be,
is diligently prosecufing such a cure.

(b) I DHCD elects to terminate this Agreement as the result of an uncured
breach, violation or defanit hereof, then whether the Affordable Units continue to be included in
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the SHI maintained by DHCD for purposes of the Act shall from the date of such termination be
determined solely by DHCD according o the rles and regulations then in effect.

(©) In the event DHCD brings an action to enforce this Restriction and prevails
in any such action, DHCD shall be entitled to recover from the Developer all of DHCD’s
reasonable costs of an action for such enforcement of this Restriction, including reasonable
attorneys’ fees.

(d)  The Developer hereby granis to DHCD or its designee the right to enter
upon the Development for the purpose of emforcing the terms of this Agreement or to prevent,
remedy or abate any violation of this Agreement.

MONITORING AGENT: FEES; SUCCESSOR SUBSIDIZING AGENCY

16, DHCE ipisnds 1o moofior the Developer’s comphiance with the requirements of
this Agreement. DHCD shall have the right to sngape a third party (the “Monitoring Agent™) io
monitor compliance with all or a porfion of the ongoing requirements of this Agresment. In
carrying out its obligations, the Monitoring Apent shall apply and adhbere to the standards and
policies of DHCD related io the adrministrative respongibilities of Subsidizing Agencics.
Developer bereby agress that the Monitorng Agent shall have the same nights and be owed the
same duties as DIICD under this Agreement and shall act on behaif of DHCD hereunder to the
extent that DHCD delepates is righis and duiies by written agreement with the Monitoring Agent.
DHCD hereby delepates fis rghts and duties as Monitoring Agent to the Municipality, and the
Muticipality agroes to act as “Ionitoring Agent,

17.  The Whmicipahty shall have the right to engage a third party (the “Affordability
Momnitonng Agent™ to monitor compliance with all or a portion of the ongoing affordability
requirements of this Agreement which Mumicipality is responsible for overseeing hereunder. In
carrying out its obligations as an Affordability Monttoring Agent, the third party shall apply and
adhere to the standards and pelicies of DHCD related to the administrative responsibilities of
Subsidizing Agencies. The Municipality shall notify the Developer and DHCD in the event the
Municipality engages an Affordability Momnitoring Agent The Developer hereby agrees that the
Affordability Monitoring Agent shall have the same rights and be owed the same duties as the
Municipality under this Agreement and shall act on behalf of the Municipality hereunder to the
extent that the Municipality delegates ifs righis and duties by written agreement with the
Affordability Monitoring Agent.

CONSTRUCTION AND FINAL COST CERTIFICATION

18.  The Developer shall provide to the Municipality evidence that the final plans and
specifications for the Development comply with the requirements of the Comprehensive Permit
and that the Development was built substantially in accordance with such plans and specifications.

Upon Substantial Completion, the Developer shall provide the Municipality with a certificate of
the architect for the Pevelopment in the form of 2 “Certificate of Substantial Completion” (ATA
Form G704) or such other form of completion certificate acceptable to the Municipality. Within
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one hundred eighty {180) days after Substantial Completion of the Development or, if later, within
sixty (60) days of the date on which all the units in the Development are occupied, the Project
Sponsor shall compiete and deliver o the Municipality and to DHCD Sections 3 and 4 of the One
Stop Affordable Housing Finance Application {*Sources and Uses of Funds” and “Operating Pro
Forma”) documenting the acinal development costs of and income from the Development,
prepared and signed by the Chuef Financial Officer of the Developer. As used herein, the term
“Substantial Complstion™ shall mean the time when the construction of the Development is
sufficiently complets so that all of the units may be occupied and amenities may be used for their
intended purpose, except for designated pumch list items and seasonal work which does not
interfere with the residential use of the Development.

19, Omitted.
TERM

20.  This Agresmeni shafl bind and the benefits shall inure to, respectively, Developer
and its suceessors and assigns and DIICD and its sucosssors and assigns and the Municipality and
its successors and assigns, in perpefimty (the “Term™). Upon expiration of the Term, this
Agrecment and the rightz and obligations of the parties hereunder shall antomatically terminate
without the need of any party execuling any addifional document.

LENDER FORECLOSURE

21. The righis and resimichons contzmed m this Agreement shall not lapse if the
Development 18 acquired through foreclosure or deed in Heun of foreclosure or siroilar action, and
the provasions bereof shall contomne fo rnm with the land and bind the Development.

INDEMMNIFECATION/LIMITATION ON LIABILITY

22. The Developer, for fiself and its succsssors and assigns, agrees to indemmnify and hold harmless
DHCD and the Mumcipality against all damages, cost and liabilities, including reasonable
attorneys’ fees, asserted against DHCD or the Mhmicipality by reason of its relationship 1o the
Development under this Agreement to the exient the same is attributable to the acts or
omissions of the Developer and does not involve the negligent acts or omissions of DHCD or
the Municipality.

23.  DHCD and the Municipaliiy shall not be held liable for any action taken or omitted
under this Agreement so long as they shall have acted in good faith and without gross negligence.

24.  Notwithstanding anything in this Agreement to the contrary, upon the occurrence
of any breach or defanlt by the Developer herevmder, DHCD will look solely to the Developer’s
interest in the Development for satisfaction of any judgement against the Developer or for the
performance of any obligation of the Deveioper hereunder. Further, no officer, partner, manager,
member, agent or emplovee shall have personal Hability hereunder.
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CASUAITY

25.  Subject to the rights of the Lender, Developer agrees that if the Development, or
any part thereof, shall be damaged or desiroyed or shall be condemned or acquired for public use,
the Developer shall have the right, but not the obligation, to repair and restore the Development to
substantially the same condition as existed prior to the event causing such damage or destruction,
or to relieve the condemnation and thereaftar to operate the Development in accordance with the
terms of this Agreement. Notwithstanding the foregoing, in the event of a casualty in which some,
but not all of the buildings in the Development are destroyed, if such destroyed buildings are not
restored by Developer, Developer shall be required to maintain the same percentage of Affordable
Units of the total nwmber of units i the Pevelopment.

DEVELOPER’S REPRESENTATIONS AND WARRANTIES

26.  The Developer horeby represents and warrants as follows:

(2}  The Developer {ijis an ndependently chartered not for profit
Massachusetts corporation, qualred to fransact business under, the laws of the Commonwealth of
Massachusetts, (ii) hes the powsr and amthority o own its properties and assets and to carry on its
business as now being conducted and (i) has the full legal ripht, power and authority to cxceute
and deliver this Agresment. ' '

(b)  The execubion and performance of this Agreement by the Developer (3) will
not violate or, as appboabla, has not violated any provision of law, rule or regulation, or any order
of the court or other agency or govermmental body and (if) will not violate or, as applicable, has
not violated any provision of any indepiuge, agreement, morigage, mortgage note or other
nstrment to which Developer is a party or by which it or the Development is bound and (iii) will
not result in the creation or imposition of any prohibited encumbrance of any nature.

(c) The Beveloper will, at the time of execution and delivery of this Agreement,
have good and marketable title to the premises constituting the Development free and clear of any
lien or encumbrance (subiject 1o encurnbrances creaied pursuant to this Agreement and any other
documents executed in connection with the Construction Loan or other encumbrances permitted
by DHCD).

- (d) There is no action, suit or proceeding at law or in equity or by or before any
governmental instrumentality or other agency now pending, or, to the knowledge of the Developer,
threatened against or affecting It, or any of its properties or rights, which, if adversely determined,
would materially impair its right to carry on business substantially as now conducted (and as now
conternplated by this Agreement) or would materially adversely affect its financial condition.

MISCEELANEOQUS CONTRACT PROVISIONS

27. This Agreement may not be modified or amended except with the written consent
of DHCD or its successors and assigns, the Municipality or its successors and assigns, and the
Developer or its successors and assigns.

28.  Developer warrants that 1t has not and will not execute any other agreement with
provisions contradictory 10, or in opposition o, the provisions hereof and that, in any event, the
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requirements of this Agreement are paramount and controlling as to the rights and obligations set
forth and supersede any other requirements in confiict therewith.

29.  The invahidity of any clause, part or provision of this Agreement shall not affect the
validity of the remaining portions thereof.

30.  Any ities or caphions contained in this Agreement are for reference only and shall
not be deemed a part of this Agreement or play any role in the construction or interpretation hereof.

31.  Words of the masculine gender shall be deemed and construed to include
correlative words of the feminine and neuter genders. Unless the context shall otherwise indicate,
words mmporting the singnlar number shall include the plural number and vice versa and words
importing persons shall include corporations and associations, including public bodies, as well as
natural persons.

32.  The terms and conditions of this Agreement have been freely accepted by the
parties. The provisions and resirictions coniained herein exist to further the mutual purposes and
goals of DHCD, the Municipality and the Developer set forth herein to create and preserve access
to land and to decent and affordable rental housing opportunitics for cligible families who are often
denied such opportenities for jack of financial resources.

NOTICES

33, Awy ootice or ofher commumcation m comnection with this Agreement shall be in
writing and (1) deposited in the United States mall, postage prepaid, by registered or certified mail
or (i) hand deliversd by any commercially recognized courler service or overnight delivery
service, such as Federal Fxpress or (Ii1) sent by facsimile transmission if & fax number is designated
below, addressed as follows:

Ifto the Developer:

Lexington Housing Assistance Board, Inc.

1620 Massachusetis Avenue

Lexingion MA 02421

Attention: Robert Burbidge, President and Chair
Fax: 781-852-4290

if to DHCD:

Departraent of Housing and Community Development
100 Camnbridge Sirset, Suite 300

Boston, Ma 02114

Attention: Director of Local Initiative Program

Fax: 617-373-1330

If to the Mumcipality:
James J. Malloy

Town Manager
Town Office Building
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1625 Massachusetis Avs
Lexington, WA 02420
Fax: 781-851-2921

Any such addressee may change ifs address for such notices to any other address in the United
States as such addressee shall have specified by written notice given as set forth above.

A notice shall be deemed to have been given, delivered and received upon the earliest of: (1) if
sent by certified or registered mail, on the date of actual receipt (or tender of delivery and refusal
thereof) as evidenced by the return recetpt; or (i) if hand delivered by such courier or overnight
delivery service, when so delivered or tendered for delivery during customary business hours on a
business day at the specified address or (#1) if facsimile transmission is a permitted means of giving
notice, upon receipt as evidenced by confirmation. Notice shall not be deemed to be defective
with respect to the recipient thersof for failure of receipt by any other party.

RECORDING

34, Upon execution, the Developer shall inmediately cause this Agreement and any
amendments hereto 1o be recorded or filed with the Registry and the Developer shall pay all fees
and charges incumred in comnection therewith. Upon recording or filing, as applicable, the
Developer shall immediately tranamit to DHCD and the Municipality evidence of such recording
or filing including the daie md mstnument, hook and page or registration number of the Agreement.

LCOVERNING LAW

35,  This Agresmeni shall be governed by the laws of the Commonwealth of
Massachusetts. Any amendments 1o this Agresment must be in writing and executed by all of the
parties hereto. The invalidiiy of any clause, part or provision of this Agreement shall not affect
the validity of the remaining portons hersof

DELEGATION BY DHCD

36. DHCD may deiegate its compliance and enforcement obligations under this
Agreement to a third party, if the third party meets standards established by DHCD, by providing
written notice of such delegation to the Developer and the Municipality. In carrying out the
compliance and enforcement obligations of DHCD 1mder this Agreement, such third party shall
apply and adhere to the pertinent standards of DHCD.

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK.]
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IN WITNESS WHEREQF, the parties have cansed these presents to be signed and sealed
by their respective, duly authorized representatives, as of the date and year first written above.

Attachments:

Exhibit A
Appendix A

Legal Description
Rent Schedule

DEVELOPER:

The Lexington Hous é.ssmtance Board, Inc._
By:

Robert Burbidge, |
Its: President and Chair

DEPARTMENT OF HOUSING AND
COMMUNITY DEVELOPMENT, AS
SUBSIDIZING AG -AS AFORESAID

o &
Tis: ﬂmﬁ&»fa Q/’W

MUNICIPALITY:

TOWN OF LEXINGTON

fames J. Malloy
own Manager
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COMMONWEALTH OF MASSACHUSETTS

COUNTY OF MIDDLESEX, ss.

On this [ %4{“ day of ;’F Lug et |, 2220 before me, the undermgned notary pubhc
personally appeared Roben Burbidge, Péfsonally known cepreve by - .

Ty —}-@ Pk ,tobe the person whose pame is 31gned
on the preceding docm:nnnt, as President and Chair of the Lemgton Housing Assistance Board, Inc.
[Developer] and acknowisdged to me that he signed i voluntanly for its stated purpose as President
and Chair.

att® o S > A
PATRICIA 8. NELSON %&BGQW‘)

} Notary Public
/| COMMONWEALTH OF MASSACKUSETTS Now ?ubhc

My Commission Expires Print Name: NP«XMC.«WL S- ﬁ)%&i”o
_March 5, 2026 My Commission Expires:  3[ ¢ JA0R%

COWLDAONWEAELTH OF MARSACHUSETTS

COUNTY OF _ ﬁ&@ J s
On this /= ﬁa,y g

personally appeared

, per qona’ily known or proved to me
through satisfactory evidepcs of 1dan’m Teation, which was to be the
person whose name 18 signed on the precedmg document, as e for the
Commonwealth of Massachussits, aﬁ:tmr-‘r by and thorowgh the Dt:,partmmt of I—Iouamv dnd Commumly

Development and acknowledged to wmes that he/she signed it voluntartly for its stated purpose.
N:uary uuc'nr 1
COMMONW:.QLT HOF MASSACHUSETTS #
My Comm« en Expires 3

March 11, 2022

Notary Public
e R T Print Name:
My Commmission Expires:

COMMONWEATLTH OF MASSACHUSETTS

COUNTY OF MIDDLESEX, ss.

On this |~ day of B unust 2038 before me, the undersigned notary public,

personally appeared }ames J. Mal]c;} ~personally known to espreved-10 me through—sadsfactory
e z , to be the person whose name

is signed on the precedmg ciocumunt, as Town Manager for the Town of Lexmgton and acknowledged
to me that he signed it voluntarily for its stated purpose as Town Manager.

Notary Public
Print Name:,?o, T AT S {LM.S@
My Cormission Expires: 3 f ¢/ D a6

£\ PATRICIA S. NELSON

& Notary Publig
COMMONWEALTH OF MABSACHUSETTS
.'g/ My Commission Expires

™ i}

March 8, 2026
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EXHIBIT A
LEGAL DESCRIPTION

The land with improvements thereon located in Lexington, Massachusetts shown as
“Parcel 2A” on that certain plan entitled “Eowell Street, Lexington, Massachusetts,
Assessor’s Map 20/Parcel 38 Subdivision Plan of Land Approval Not Required”
prepared by GCG Associates, Inc. dated February 5, 2014 and recorded with the
Middlesex South Registry of Deeds as Plan 108 of 2015.

See deed from the Town of Lexington to the Lexington Housing Assistance Board, Inc.,
recorded with the lliddlesex South Registry of Deeds in Book 66882, Page 421.
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APPENDIX A

RENT SCHEDULE (INITIAL)

Development Name

Lexington

City/Town

The Lexington Housing Assistance Board, Tne.

Developer

Initial Maximuym Rents and Utility Allowances for Low and Moderate Tncome Units

- Ume-bedroom Usits
Two-bedroom Uniis

Rents Utility Allowances
$ 1925 . 3 $ 0
$ 2166 . $ 0 -
Per 2020 schednie Per 2020 schedide

Subdeet io chanee Subicet to change

R4 Page 20




